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Tazxpayer Advocate Service
aAttn: Tom Sherwood, Local Taxpayer Advocate

Area Counsel
(Small Business/Self-Emploved:Area 5)

Request for Counsel Opinion
Re: I.R.C. §6304 (a) (2)

This memorandum responds to your regquest for advice related to
I.R.C. §6304(a) (2), enacted as part of the Internal Revenue Service
Restructuring anrd Reform Act of 1998 ("KRA 88"

I533UES
1. Whether restrictions on direct contact with represented
taxpayers in collection matters, contained in I.R.C. $6304{a) (2),
apply to the Taxpayer Advocate Service ("TAS").

2. 1f T.R.C. $6304(a) {2} applies to TAS, what legal remedies are
available to taxpayers in cases where violations have taken place.

3. In the event [.R.C. §6304({a) (2) applies, shouid TAS notify
taxpayers and/or theilr representatives of violatlons and remedies
avallable to them.

CONCLUSICNS

1. When a taxpayer initiates contact with TAS, he or she has
consented to direct contact by TAS and has, therefore, walved 1nhe
protections that T.R.C. §6304(a) (2) would ctherwise previde. In
any event, based on our review of the statute and 1ts leglisiative
history, we conclude that $§6304(a) (2] does not apply tc TAS 1n the
coilection matters it handles. Heowever, since there are lLitlgatlnag
hazards associated with this pesition, we advise you Lo proceed
with the collecticn mattars your office handles by documenting, as

described below, the taxpayers’ consent to direct contact by the
TAS.

2 If it were ever determined that T.R.C. $6304(a) (Z) applies tc
TAS, taxpavers could atrtempt to ccllect damages against the Unitead
States under TI.R.C. $74323 for reckless, intentional or negligent
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disregard of the restriction con direct contact. Damages wouid be
regtricted to actual, dirsct econcmic damages resulting frem t
violation of I .R.C. $6304(a) (2), subject to the dollar limits
imposed by section 7433.

ne

3. If it were ever determined that I.R.C. $6304{a})(2) ar
TAS, the government would have no duty to inform the taxpaver
any violations or cof the potentliael remedies available,
Nevertheless, if you encounter such a situaticn and bellieve that a
taxpayer has been harmed by TAS actions, we recommend that the
issue be reviewed and a correct course of action determined or a
case-by-case basis. We stand ready to assist you in the event such
a situation arises.

FACTS

It has come to the attenticn of your office during a case review
that your staff had made direct contact with a represented
taxpayer. Upon discovering what you thought might be a potential
violation of sec. ©304(a)(2), your office (1) advised the Treasury
Inspector General for Tax Administration of a potential Section
1203 (b)) (6) violation, and regquested TIGTA's feedback, (2) reviewed
TAS's inventory dating back to June 1, 2000, and determined that
direct contacts with represented taxpayers had occurred in
approximately 13 to 22 percent of the lgcal TAS cases during this
selacted time period, (3} commenced tralning your staff on the
requirements of sec. 6304 (a) (2) after TIGTA declined to open a case
on the issue, since it determined the issue involved training
rather than an act of retaliation or harassment against the
taxpayer, and (4) sought advice from Ccocunsel Dy writhten regquest.

N

DISCUSSICN

T. Purpose and Function of the Office ¢f the Taxpaver Advocate

In determining the applicability of secticon 6304(a) te the TAS,
ir is first necessary to understand the functiorn of the TAS within
the IRS. The IRS Restructuring and Reform Act of 1998 (“"RRA 98")
replaced the IRS problem resolution system with a system of local
Taxpayser Advocates reportlng directly to the National Taxpayer
Advocate., The Office of the Naticnal Taxpayer Advccate 1s an
indeperdent function within the IRS, separate from tLhe operating
divisicns and the examination, colliection and appeals functions.
See T.R.C. §7803(c). The purvoses of the Taxpayer Advocate Bervios
are to (1) assist taxpayers in resclving proplems with the IRS, (2)
identify problem areas which Taxpayers experience in their dealings
with the TIRS, (3) propose changes in IRS administrative vractices
£o mitigate thess 1dertified problems, and (4) Lderntifv pcoctential
legislative changes to mitigate such problems. I.R.C.
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57803 () (2) (A). The National Taxpayer Advocate 13 al
make annual reports pertaining to activities of the O
Taxpayer Adveocate and related matters specified in the statute.
T_.R.C. §7803(c) {2y (B} . These reports are to be made direchtiy to
Congress, without prior review or comment from the Commissicner,
the Sescretary of the Treasury, the IRS Oversight Board, any other
officer or employee of the Cepartment of the Treasury, or the
Office of Manacgement and Budget. Id.

Local taxpayer advocates repcrt directly to the Naticnal Taxpaver
Advocate or her delegate. TI.R.C. 57803(c) (4)(A) (i), This differs
from the former emplovees of the Problem Rescolution Cffice, who
repeorted to *He IRS District Directer. The statute also provides
that the local taxpayver adveocate shall, in the initial meeting with
any taxpayer Seek;ng assistance, inform the taxpayer that the
Taxpayer Advocate offices operate 1ndependently of any other IRS
office and report directly Lo Congress through the Natlonal

Taxpayer Advocate. I.R.C. S$7803(cy {4) (A) {iidi). Additiconally,
pursuant te I.R.C. §7803{c) (4) (A) (xv), at the discretion c<f the
taxpayer advocate, TAS may not disclose to the IRS "contact with,
or information provided by, such taxpayer." Furthermore, the

statute requires the local taxpayer advocate offices to maintain
independent communicaticons from those of the IRS in the form of
Separafe phone, facsimlile, and other electronic communication, as
weil as a separate post office address. 57803 (c) (4) (B).

TAS becomes invoived in a case when 1t 1s asked by the tax
Lo resolve problems with the IRS. Sometimes tThe taxpayer's
for assistance is prompted by IRS personnel whg, in a parcic
case, recommend that the taxpayer seek help from TA

Xpaver
request
ular

[

Enforced collection action 1s not a recognized function of the
TAS. However, because the Commissicner has delegated to the TAS
certain customer ssrvice type responsibilities, the TAS does have
authority to take certain actions generally considered to be within

the ceollection arsena. For example, the TAS 1s delegated tne
autnority o enter into installment agreements and To determine
certain categorles of cases Lo be currently not collectlble. The

TAS can alsc request that the IRS collections division file Feceral

Tax Liens as part of the resclution in a particular cellection
matter.

i)

IT. I.R.C. £6304(a) (2}

Section 6304 (z){2) was added to the Internal Revenue Code (the
"Code") by secticn 3466 of RRA 98. In general, %6304 makes certain
provisicons cof the Fair Debt Collection Practices Act ("FDCPA")

apolicable to the IRS, placing restrictions cn collectlon practices
which are considered to constitute abuse or harassment. In
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particuiar, as relevanrt to your rvsquest for advice, sec. 6304(a)
and (aj) (Z) provide that "without prior consent of the taxgaver ..
The Secretary may not communicate with the taxpayer in connection
with the collecticon of any unpaid tax ... 1f the Secretary knows
such perscn is represen:ed by any person authorized to practice
before the [IRS] unless such persen fails to respond within a
reasonable period of time ... or unless Dl ch person consents to
direct communicatlon with tne taxpayer.

The FDCPA contains comparablis language, at 159 U.S.C.
$1692c{a) (2), vrohibiting a "dept collector”™ from directly
communicating "with a consumer 1n connection with the cocllection
any debt" where the debt ccollector knows the consumer 1s
represented by an atforney 1n the matter and can readily determine
the attorney's name and address, unless the attorney fails to
respeond to a communication within a reasonable time or unless the
attorney consents to direct communication with the consumer. Id.
With exceptions, the FDCPA defines "debt collector"” as Many
person ... 1n any business the principal purpose of which is the
cellection of any debts, or wha regularly collacts or attempts Lo
colliect, directly or indirectly, débts owed cor due ... another.”
12 U.5.C. §1692a{(6). The FDCPA excepts certaln categcries of
persons and entities from the definition of "cebt collector,”
including a nenprefit organization which, at the consumer’
request, "performs bona fide consumer credit counseling and
assiste consumers in the iguidation of their debts by recsiving
payments from such consumers and distributirng such amounts" to the
creditor. 15 U.35.C. §16%2a(6)(E). The FDCPA alsc Specifihzllv
excepts from 1its application government officers and emplioyeses who
are performing ccllection activities in the performance of Zheilr
officiral duties.

]

The legislative nistory of RRA 98 indiﬂates that Congress wanted
te apply to the IRS certaln restrictions on debt collectlon similar
to those faced by private debt collectors. S22 S5.Rep.Ne. 105-174
Tn particular, Congress wanted to make the restrictlions relatlng to
communications with the taxpayer/debtor, and the proninitions on
harassing cr abusing the debtor (through off-hour pnone calis znd
other intimidating tactics} applicable to the IRS by lncorporating
similar previsions intos the Internal Revenue Code. Id. The
legislative history states, however, that the restrictions relating
to direct communication with representsad taxpayers are not ntended
to "hinder the abllity of the IRS to respond Lo Taxpayer iLnguirles
(such as answering tcelephone calls from taxpavers)
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1. Direct contact by a taxpaver witn TAS 1s & waiver o
&

a
orotections wnich might otherwise apclyv under T.R.C. §g3c4d
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Section 0304 (a; expressly provides tharn consent of tne
taxpaver 1s ar excepticn to ¢r a waiver of the remaining
requirements of this statutory provision. A waiver of the
protections aiforded py sec. 6304{a) can be either express or
implied from the clrcumstances. As noted above, the legislative
history of the provision specifically pontemp_Qtes the L[RS
responding directly to taxpaJeL—;nltlated inquiries without running
afoul of sec. 6304(z2). For example, when a taxpaver calls the TRE,
Congress contemplated that an IRS respcnse would not pe covered by
the statute. Likewise, where & taxpayer initlates contact by
Lettter or by form 91L (which provides a place where the "perzscn to
contact" can pe ramed, kest time to call, etc.), the taxpaver's
consent to direct contact 1s fairly clear. Thus, <ontact by the
—axpayer shouid reascnably be construed as a waiver cf tn
requirements of section 6304{a) for purposes of the initial fcllow-
up/response to that htaxpaver.

It is not c¢lear, however, that such consent, where a POA is on
file, continues cver time and as additional contacts z2xe made with
the taxpayer. Therefore, 1t 1s necessary that you clarify the
specific 1ntenticons of the taxpaver and the scope of the waiver
being provided and make ncote of it in the file. This can be docne
simply by asking whether the taxpayer would prefer to bring 1n the
representative for any substantive discussions of their case oz
continue to deal directly with TAS personnel until the matiter is

resolved. This simple, up~£frent Inguiry can be guickly
accompiished, while giving rise to important beneifiits. For
example, it shows TAS's commitment to respect the taxpayer's cholce
Lo ke represented. We would azlso recommend that in any LHSLdFLe

where there is a valid POA on file and the taxpayer Is reguestin
direct contact, rather tnan contact through the POA, & sinple
acknowledgment of the taxpayer’s regquest be drafted and mailed to
the taxpayer with a copy to the POA, UH¢DSﬁ the taxpayer has

O

expressed an objection o centach wlitn the 2P0A.  This type of
documentation protects the Service and TAS perscnnel from
subsequent claims that the tCaxpayer was intentionally depfifﬂa oL

the protections afforded under $6304(a).

The determirnations and recommendations made hersin relate
Lo our legal analysis of the requirements of section 8304 {a).
They do not 1n anv way supercede pcelicies and procedures fox
Laxpayer contact provided for 1n TAS grocedures.



r, it i3 gur o¢owvinion that the direct gommun
ntaired in I.R.C. §6304(a) do not appiv Lo
ations with Taxpavers

We nave found no authority which interprets the mean:ng of I.R.C.
$6304 (a2} (2) Therefore, the scope of —rhe new Code provision mus:s
be interpreted using the plain meaning cf the words which appear in
tne statute and by reference to 1ts leglslative histozy.

Iv is our opinicn that the restrictions contained in sec.

6304 {a) (2) do not apply to the activities in which the Ofiice of
the Taxpayer Advocate participates. We have come to this
ceorclusion hrlmarlif because the language 0f the provision 1tself

kes the restrictions con diract cemmunications with represented
xpayers applicable only to communications "in connection with
lloc11on" of unpagd taxes. As discussed above, the purposa and
nction of the Taxpayer Advocate Service 13 to Massist taxpavers
in rasolv¢ng problems with the Internal Revenue Service." T.R.C.
V8O3 {cy (2) (Ay (i). This function, ccnsidered together witrh the
statutorily mandated independence of tne Taxpayer Advocate from the
rest of the 1IR3, eads us to conclude that TAS does not communicate
witn taxpavers about "ccllection" ger se. Rather, communications
by TAS are in connectlion with its reole in providing faxpayers
~assistance in resclving problems with the IRS.

J

Cur interpretation cf sec. ©304(a) 1s somewnhat nuanced, but 1t 1=
entirely consistent with the purpose of the provision. As noted
akbove, the legislative history of sec. 6304 (a) expresses tne
Congressional intent Lo stop abuse and harassment of taxpavers by
importing into the Internal Revenue Code restrictions similar to
those 1imposed upon privats bill collectors by the FDCPA.
Accordingly, it is our opinion that sec. ©304(a) 1s aimed at the
Collection Division, and not the Taxpayer Advocaie, since the
Taxpayer Advocate's role 1s to provide asszlstance and, 1n
appropriate cases, relief from hardships caused by tax coilecticn.
Although the zubject matter of the relief provided by TAS may
involve cocllection c¢f taxes, the functicn performed by TAS 1s not
that cf a collecticn agent. Rather, TAS performs a funchicn mors
akin to a censumer cradlft counseling service, which Ls exceptad
Trcom the reach of the FDOPA even when i1t racelves pavments Lrom

=1
consumer and Cransmits those payments to craditors in assisting the
consumer to ligquidate his debts.

Although we conclude that sec. 8304(a) does not apgly o TAS, we
nevertheless advise vyou that the prudent approach is for vyou to act
in hthe manner discussed above, 1.&., by noting in the Zile any
walver by the taxpavyer oI the provisicon. We suppcrt this

onservative appraach for two reasons: (1) because there 15 noc Tasa
law X ser auzhority on the 1lssue, glving rise to lLitigating
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hazards 1f challenged by an aggrleved taxpaver, and (Z2) bkecause
respecting a taxpaver's cholce to be represented in nis or her
dealings with the IRS i3 gcod policy. Therefore, we support your
efforts to frazin veour staff concerning this Llssue, and we encolzage
voL o continue con the course you have sef.

3 A violaticon of the direct-communication restrictions under
section 304{a) (2) cculd pectentiallv give rise o damages pursuant
Lo section 7433,

Secticn 7433 (a) of the Internal Revenue (Ccde provides a civil
cause of action against the United States 1IZ, "in connection with
any collecticn of Federal tax with respect to a taxpayer, any
officer or employee of The Internal Revenue Service reckleassly or
intent:icnally, or by reascon of negligence, disrsegards any provision
of this titie, or any regulation promulgated under this tirle.”

Except as provided In section 7432 (inveolving civil damages for
failure to reliease a lien), the cause of actlon provided in sec.
7433 1s the exclusive remedy for recovering damages resulting from

such collection action.

The damages which can be recovered are limited by s&c. 7433(h) to
31,000,000 ($100,000 in the case of negligence). The recoverable
damages are further limited to "actual, direct sconomic damages
sustaired py the plaintiff as a proximate result of the reckless or
intenticnal or neglligent actions of the oificer or employee, and

the coste of the acticon.”™ IL.R.C. §7423(k) (1) and (Z). A
prerequisite to obtaining a damage award ls that the plaintiff mus:
have first exhausted any administrative remedies avallable witchin
the IRS. TI.R.C. £7433(d)(l). An action to enforce liability Ifor
damages from unauthorized colleciion activities must be brought
within two vyears after trne date that the right of action accrues.
T.R.C. §7432(d) (3); Treas. Reg. $301.7432-1(g).

RBased on the foregolng, if a court were ever to determine that
TAS nas violated sec. 6304(a) (2} in conneh Tion with colliecticon of a
Federal tax, section 7433 would provide "the exclusive remeady for
recovering damages resulting from such™ action. I.R.C. $7433(a)

We note, however, that as a practical matter a plaintiif would have
substantial difficulty proving actual, dirsct econcmic damages
resulting from direct contact by TAS with a represented taxpayer

4 Tn the event it 13 =ver determined that se 0204 (ay (2) z2ppilies
o TAS, TAZ 1s nct requlred To_ 1lnform the taxpaver ¢r his
reprasentative of 2 potential vwio_aticn of such provision

We nave found no authcrity which would reguire TRAS to repert
potential viclations of sec. 6304(a) (2) Co a taxpayer or hils
raprasentative. As pointed out azbove, we conclude that no such
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viclations have cccurred. Moreover, even i1f & viclaticn had taken
place, 1t is unliksly that a technical transgression of Lnls natures
would result in any direct, sconomic damages pavable to the
vaxpayver. Additicnally, with respect to the direct contacts
already made by your office with represenced taxpayers, tae
situation you have described to us does not appear to have resulted
from anv reckless, intentional or negligent disregard of the Ccde
cr the regulations. In the unlikely event that you believe vou

b

have encounterad a situation with potentlial damage naving
done, we ask Lhat you contact us so that a review of the facts can
if

pe performed and appropriate acticon taken. In cther words,
actual damage were experiencaed by a taxpayer due to direct contact

by a TAS employvee with a represented taxpayer, we would not rule
cut as a rvolicy mathter notliyving the taxpayer {or fTneilr
representative) cf the problem, or taking other necessary action Lo
achieve a falr result.

If vou have any questions concerning the foregoing, glease
contact me at (303) 844-3258, ext. 268.

MARTIN B. KAYE
Area Counsel
{Small RBusiness/Self-Employed)

WLLLIAM P.
Attorney {(SB/SE)

REVIEWED:

CYNTAIA J %y{DON

Assoclate Area Counsel




